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Article 42 c 

At the earliest five years before the official's pensionable age, an official with at least 

ten years of service may be placed by decision of the appointing authority on leave in 

the interests of the service for organisational needs linked to the acquisition of new 

competences within the institutions. 

 

The total number of officials placed on leave in the interests of the service each year 

shall not be higher than 5 % of the officials in all institutions who retired the previous 

year. The total number thus calculated shall be allocated to each institution according 

to their respective numbers of officials at 31 December of the preceding year. The re-

sult of such allocation shall be rounded up to the nearest whole number in each institu-

tion. 

 

Such leave shall not constitute a disciplinary measure. 

 

The duration of the leave shall correspond in principle to the period until the official 

reaches pensionable age. However, in exceptional situations, the appointing authority 

may decide to put an end to the leave and reinstate the official. 

 

When the official placed on leave in the interests of the service reaches pensionable 

age, he shall automatically be retired. 

 

Leave in the interests of the service shall be governed by the following rules: 

(a) another official may be appointed to the post occupied by the official; 

(b) an official on leave in the interests of the service shall not be entitled to advance-

ment to a higher step or promotion in grade. 

 

An official thus placed on leave shall receive an allowance calculated in accordance 

with Annex IV. 

 

At the official's request, the allowance shall be subject to contributions to the pension 

scheme, calculated on the basis of that allowance. In such a case, the period of service 

as an official on leave in the interests of the service shall be taken into account for the 

purpose of calculating years of pensionable service within the meaning of Article 2 of 

Annex VIII. 

 

The allowance shall not be subject to a correction coefficient. 
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The Court of Justice dismisses the appeal lodged by the Commission 

and confirms the Tribunal’s decision and the analysis defended by R&D ! 

A brief reminder of the facts: the 2016 exercise... a management worthy of 

the Chamber of Horrors of the European civil service...  

In all our communications related to Article 42c of the Staff Regulations (7 December 
2016, 5 April and 30 May 2017), we denounced the shameful and disrespectful manage-
ment by DG HR of the 2016 exercise. 

Indeed, DG HR had based all its decisions exclusively on the "fait du prince". 

In particular, in the Commission — and only in that institution — Article 42c of the Staff 

Regulations had been implemented without the adoption of any decision whatsoever, 

which would have framed it, without any prior information or transparency concerning the 

procedure of appointment of the colleagues concerned, without the slightest involvement 

of the staff representation and all this, without duly informing colleagues of the conse-

quences that may affect them. 

Even worse, DG HR decided to apply this measure also to colleagues having already 

reached the legal retirement age, thus imposing forced retirement without payment of any 

compensation and depriving them of the possibility to continue to increase their pension 

rights up to their maximum age to remain in service. This had financial consequences, in 

some cases dramatic, on the personal level, because of the commitments already made 

by these colleagues who saw their income being drastically reduced overnight. 

It should be noted that no other institution has acted in this way. And all of this, while the 

Commission claims to be the guardian of the correct implementation of the Staff Regula-

tions. 

R&D stands with the colleagues … 

Faced with this untenable and contemptuous approach, R&D had assisted and advised the col-
leagues who had called on us, namely in meetings with DG HR services. 

With the assertive and very haughty style that now seems to be the only mode of communication 

it is capable of, the administration had responded to our objections by stating that they were wi-

thout foundation and that we just had to read the Staff Regulations to understand that. In addi-

tion, DG HR informed us that its interpretation of the Staff Regulations had been fully validated by 

the Legal Service. 

Faced with the unacceptable attitude of DG HR, R&D had seized the Court.  

Communication— 31 January 2018  

By his Order of 10 January 2018, the Vice-President of the Court of Justice dis-

missed the Commission's appeal against the ruling of the President of the Gene-

ral Court of the European Union, who had upheld the claim supported by R&D, 

thus forcing the Commission to suspend the forced retirement of a colleague 

who therefore remains in service.  

Read the decision  

http://www.renouveau-democratie.eu/?p=15954
http://www.renouveau-democratie.eu/?p=15954
http://www.renouveau-democratie.eu/?p=15940
http://www.renouveau-democratie.eu/?p=16088
http://www.renouveau-democratie.eu/wp-admin/By%20his%20Order%20of%2010%20January%202018,%20the%20Vice-President%20of%20the%20Court%20of%20Justice%20dismissed%20the%20Commission's%20appeal%20against%20the%20ruling%20of%20the%20President%20of%20the%20General%20
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Under these circumstances, referring to the Court was the only possible option, which led 

R&D to follow this approach. This is how we stood beside the colleagues who turned to 

us.  

The decision of the President of the Tribunal of 18 May 2017 sided with 

R&D and suspended the decision of the Commission.  

In particular, in our communication of 30 May 2017 ( link ), we welcomed the decision of 

the President of the Tribunal, who noted DG HR disrespect of the Staff Regulations, while 

its role is definitely to ensure their proper implementation! 

R&D had also asked Commissioner Oettinger to take the necessary measures to ensure 

the proper implementation of Article 42c for the 2017 exercise 

For the 2017 exercise, DG HR rediscovers the administrative decency  

Subsequently, we were pleased that our request was heard and that the 2017 exercise, 

far from being fully satisfactory and from proposing all the guarantees offered to the staff 

of the other institutions, was at least renewed in the context of administrative decency 

( link ). 

Nevertheless, the administration seemed to claim that the decision of the President of the 

Tribunal abovementioned, accepting the request supported by R&D , was comparable to 

"a legal accident", and the administration appeared to be very confident that that decision 

would have been overturned by the appeal it had lodged. 

This would have forced the colleague concerned to leave our institution right on the spot. 

Even worse, several services told us that the administration was waiting for the favou-

rable decision on this appeal to start again, for the 2018 exercise, putting in compulsory 

retirement the colleagues having already reached the statutory retirement age, without 

any compensation. 

And these same services had drawn our attention to the fact that the administrative infor-

mation published in July 2017 remained totally silent on this point, thus reserving to the 

administration the possibility of returning to its hateful practices in case the appeal would 

have been accepted. 

The decision of the President of the Court of Justice of 10 January 2018 

sharply rejects the appeal of the Commission and confirms the analysis of 

R&D … 

Our colleague thus remains on duty when, by its appeal, the Commission wanted to force 

him to retire without even waiting the decision of the Court of First Instance on the merits 

of this case.  

The "mercenary" vision of the public service defended by the Commission  

To illustrate the level of cynicism and contempt achieved by our institution, it is sufficient 

http://www.renouveau-democratie.eu/?p=16088
http://www.renouveau-democratie.eu/?p=16420
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to mention that, in its appeal, the Commission, in adopting the approach wrongly defended 

by DG HR, claims that the link between a European civil servant and her/his institution 

would be purely pecuniary, and that therefore the harm inflicted on a colleague subject to 

compulsory retirement is always reparable by a favourable decision on the merits, thus ex-

cluding any possibility of suspension of the decision by an interim decision. 

Under these circumstances, it has been the Vice-President of the Tribunal’s prerogative to 

remind the Commission of the basic principles of our public service... 

Indeed, faced with this "mercenary" vision of our public service defended by our institution, 

the Vice-President of the Tribunal had to remind the Commission that: 

"While remuneration is an important part of the working relationship between a EU institution 

and its officials, this relationship is not limited to this financial link. Indeed, as the Union's 

legislator and the Court have recognized, employment and work contribute to a large extent 

to the full participation of citizens in the economic, cultural and social life, as well as to their 

personal fulfilment and quality of life [see, in this respect, recital 9 of Council Directive 

2000/78 / EC of 27 November 2000 establishing a general framework for equal treatment in 

employment and work (OJ 2000 L 303, p.16), as well as the judgment of 5 July 2012, 

Hörnfeldt, C-141/11, EU: C: 2012: 421, paragraph 37 and the case-law cited]". 

More clearly, the Commission claimed its right to automatically retire a colleague without any 

compensation. Should an appeal be lodged and then allowed, all would be solved by simply 

paying the wages that would have been due. 

The prejudice thus became irreparable for any colleague who, disgusted by such an attitude 

on the part of our institution or unable to meet the costs of an appeal to the Tribunal, would 

have given up to contest the decision. 

This was indeed the case for several colleagues who were forced to retire in the 2016 exer-

cise and, having not contested DG HR's decision, had to leave our institution definitively. 

R&D can only welcome this clear stance and remind the Commission of the principles and 

values that underlie our public service, which is above all a public service in pursuit of a mis-

sion, namely the European project. 

All this is not worthy of the institution we have chosen to serve with pride and enthusiasm! 

R&D requests that the 2018 exercise should finally take place in an exemplary 
manner, and among others involve the staff representation, as is the case in 
all the other institutions that have recourse to Article 42c. 

Here, as in other files, we kindly ask Commissioner Oettinger once again to put an end to 

this double talk, which, on the one hand, values, in videos and speeches, the staff of our 

institution, "the first wealth of the Commission", and, on the other hand, so disdainfully treats 

our colleagues. 
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Communication—17 December 2017 

BETTER LATE THAN NEVER  

Exercice 2016 : a shameful and contemptuous management of the DG, sanc-

tioned by the Court  

In its communications of 7 December 2016,  05 April and 30 May 2017 , R&D requested a 
transparent management of the provisions of Article 42c concerning the compulsory leave, 
preliminary and exhaustive information, the forecast of the rights for the colleagues concer-
ned and the supervision of the process, based on the good practices of the other institu-
tions in the implementation of this Article of the Staff Regulations. 

Unfortunately, before DG HR was able to ensure a decent management of the procedure 
for the 2017 exercise, in 2016, DG HR first turned a deaf ear, caricatured the more than 
legitimate requests from R&D and the staff representation, arrogantly offered pseudo civil 
service law courses, just to explain all the merits of its positions, and showed deep con-
tempt with regard to the concerned colleagues... 

Denying any concern whatsoever, DG HR put many colleagues officials on compulsory 
leave, without payment of any allowance and without the possibility for the officials having 
already reached the legal retirement age to keep on contributing for their pension. These 
colleagues thus found themselves in a dramatic personal situation without financial re-
sources to face the repayments of their homes, and were denied the right to work. 

It was reassuring to note that, as soon as we disclosed our position, many services mana-
gers of our institution showed us their full support, regretting too the unacceptable attitude 
of DG HR. 

Unfortunately, it was necessary to seize the Court in summary proceedings, last April, to be 
able to stop the unfortunate outbursts of DG HR: by its decision of 18 May 2017, the Presi-
dent of the Court ruled in our favour and suspended the Commission's decision. 

In our leaflet of last 5 April, we denounced this shameful management and reiterated all our 
requests asking Commissioner Oettinger to ensure that the management of this dossier by 
DG HR would be worthy of our institution. 

  

Article 42c and compulsory leave:  

after the shameful management of the 2016 financial year,  

DG HR finally met R&D legitimate demands for 2017! 

http://www.renouveau-democratie.eu/?p=15954
http://www.renouveau-democratie.eu/?p=15940
http://www.renouveau-democratie.eu/?p=16088
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Exercise 2017: by accepting R&D requests, DG HR finally rediscovers the ad-
ministrative decency 

We were right to insist: last 26 July, finally, administrative information allowed all staff mem-

bers to access this statutory provision and to apply under it. 

Thus, as DG HR services have just confirmed to the Central Staff Committee this year, 

more than twenty colleagues, all volunteers, in more than twenty directorates general, will 

be able to take advantage of this measure. PMO has, for each request, transmitted the 

quantified elements as to the pecuniary consequences. And, unlike during the 2016 finan-

cial year, no colleague who has already reached the legal retirement age, has been forced 

to retire. 

Congratulations to the Director General of DG REGIO 

In this context, we wish to pay tribute to the concern for transparency and fairness shown by 

the Director General of DG REGIO in deciding to publish a call for expressions of interest 

for his staff. We would like to kindly invite other Directors general to follow this good 

example. 

Definitely, better late than never... Nevertheless... 

Nevertheless, how much time, concern and damage, also to the reputation of our institution, 

would have been saved, both for the staff and the administration, if this procedure had been 

implemented from the very outset, under the same conditions of application as at present? 

Nevertheless, R & D regrets once again that, unlike the other institutions, in particular the 

Council and the EEAS, DG HR persists in refusing any participation of the staff representa-

tion in the implementation of this exercise. 

Under these circumstances, we can only reiterate our request to associate the Staff Com-

mittee to the implementation of Article 42c of the Staff Regulations. 

R&D always by your side 

Once again, R&D confirms its commitment to the principles of transparency, fairness and 

care, which must be taken into account in the implementation of Article 42c and remains 

vigilant as to its effective application. 

With its legal advice, R&D is of course available to accompany colleagues who could be 

concerned and interested in this dossier. 
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Communication  -  30 May 2017 

BREAKING NEWS Article 42 c 

In our flier of 5 April concerning Article 42c of the Staff Regulations, we denounced 

the shameful and contemptuous management of this case by DG HR ( lien ) 

Today, the President of the General Court states that the application of the Staff Regula-

tions has been infringed by DG HR, whereas its role is to ensure that that application 

is carried out correctly. 

This is yet another proof of the dysfunction, arrogance and contempt that DG HR has 

shown for too long towards the staff and its representatives. 

R&D is asking the Commission to draw all the consequences of the decision of the 

President of the General Court and to have it equally applied to the other colleagues 

in the same situation. is  

R&D asks Commissioner Oettinger to take the necessary steps to restructure the 

action of our administration within a framework of respect for our colleagues and 

our Staff Regulations! 

The “act of god” can no longer continue to be the sole source of right! 

 

BACKGROUND 

Chronology of a dialogue of the deaf with an administration which claims that it lis-

tens to the staff but actually acts by the "fait du prince"  

As early as October 2016, ( link ) alerted by several services on the intentions of DG HR 

concerning the application of Article 42c of the Staff Regulations, R&D had called for 

transparency, for the rights of colleagues to be respected and for the file to be  examined 

within the framework of the social dialogue … 

At the outset, we pointed out the unacceptable discrepancies between the Commission's 

approach and that of the other institutions. 

To this end, we have drawn up a comparative table highlighting the gap between 

the application of these provisions by the Commission on the one 
hand, and by the Council and the EEAS on the other ( link ). 

In particular, while the other institutions had publicised the procedure and had associated 

staff representatives with the treatment of individual cases, DG HR, in line with its consoli-

dated practice, had based all decisions on the "fait du prince". 

The President of the General Court of the European Union confirms all 

the validity of the legal analyzes developed by R&D and its advisers.  

By accepting the  R&D - supported request  

it forces the Commission to suspend the compulsory retirement of a col-

league who therefore can continue to work in our institution!  

read the décision 

http://www.renouveau-democratie.eu/fr/2017/04/article-42-quater-une-gestion-honteuse-de-la-part-de-la-dg-hr/
http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/Note-I.-Souka-DGHR-Art.-42-quater-du-Statut.pdf
http://www.renouveau-democratie.eu/14894-2/article-42-c-leave-in-the-interests-of-the-service/
http://www.renouveau-democratie.eu/wp-content/uploads/2017/05/version-publique-003-T-170-17.pdf
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In particular, we stressed that the issues involved in this procedure and the seriousness of 

the consequences for the colleagues concerned required first that detailed procedures 

should be drawn up in consultation with the staff representatives, in order to ensure the 

transparency and fairness of the decisions which could be adopted. 

It is only in response to our determination to achieve clarity on this file that Mrs Souka finally 

confirmed by her note of 28 October 2016 ( link ) that the Commission intended to apply Ar-

ticle 42c; this without even deigning to reply to our request to re-examine this case within the 

framework of the social dialogue. 

On 10 November 2016 ( link ), getting no response from DG HR to the abovementioned 

problems and seeing in particular the absence of involvement of staff representation in the 

process, R&D referred to Vice-President Georgieva. 

On 13 December 2016, a social dialogue meeting was FINALLY organized, while let-

ters of intent had already been sent to the colleagues selected for automatic dismissal, wi-

thout any form of transparency whatsoever. 

At the Social Dialogue meeting, we again denounced the fact that, unlike in other institu-

tions, Article 42c of the Staff Regulations is implemented in the Commission without adop-

ting any kind of decision that would be likely to regulate it, without any prior information or 

transparency as to the procedure for appointing the concerned colleagues, without any in-

volvement of the staff representation and without duly informing colleagues of the conse-

quences which might affect them. 

Subsequently, we assisted and advised the colleagues who had called on us, also during 

meetings with DG HR services. 

In particular, on the occasion of the meeting with the DG HR services concerning the 

colleague whose application for interim measures has just been accepted by the Pre-

sident of the General Court, we had indicated that it was absolutely unacceptable and 

contrary, with both the spirit and the letter of Staff Regulations, to apply Article 42c to 

colleagues who have already reached the minimum age for retirement but are still en-

titled to work for several more years. 

We denounced the fact that, for DG HR, compulsory leave with all the accompanying 

measures set out in the Staff Regulations (payment of the allowance, possibility of 

making pension contributions, etc.) actually  is a synonym for compulsory retirement! 

With the assertive and very haughty style which now seems to be its main manner of  of 

communication, the administration had replied to our objections by stating that they were 

unfounded and that we just had to read the Staff Regulations to realize that. In addition, DG 

HR informed us its interpretation of the Staff Regulations had anyway been validated by the 

Legal Service. 

Faced with this unspeakable attitude of DG HR, referral to the court was the only possible 

option, which led R&D to engage in this action. That is how we stood alongside our col-

leagues who called on us. 

In our  flier of 5 April 2017, we announced the lodging of an appeal and, without prejudice to 

the decision that might have been taken by the Court, we denounced the shameful manage-

ment of DG HR (link ). 

In its decision of last 18 May, the President of the General Court acknowledged the 

validity of the legal arguments that R&D had kept on submitting to DG HR, and de-

cided to suspend the Commission's decision, thus allowing our colleague to continue 

http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/Note-%C3%A0-lattention-de-M.-Sebastiani-mise-en-oeuvre-article-42-Quater.pdf
http://www.renouveau-democratie.eu/2016/11/implementation-of-article-42c-of-the-staff-regulations/
http://www.renouveau-democratie.eu/2017/04/article-42c-a-shamful-management-by-dg-hr/
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working within our institution. 

The proceedings for interim measures before the President of the General Court are an ex-

ceptional procedure which is very rarely supported since the conditions imposed by Articles 

278 and 279 of the Treaty are very restrictive. 

Indeed, the acts of the institutions  benefit from a presumption of legality. It is therefore only in ex-

ceptional cases that the judge hearing the application for interim measures may order the suspen-

sion of the  execution of an act contested before the Court or order interim measures. 

In particular, the President of the General Court confirms what R&Dhas never ceased 

to mention: 

"It follows, at first sight, that, is not without foundation the appli-

cant's argument that Article 42c of the Staff Regulations does not 

allow to put an official who has reached the minimum retirement 

age, against his will, in leave in the interest of the service and simul-

taneously in compulsory retirement ". 

And that 

"The Commission's arguments are not such as to invalidate the con-

clusion that, at first sight, Article 42c of the Staff Regulations does 

not allow to put an official who has reached the minimum retirement 

age, against his will, in leave in the interest of the service and simul-

taneously, in compulsory retirement." 

A shameful and contemptuous management! 

This decision by the President of the General Court demonstrates for the umpteenth 

time that it has become really intolerable, on the one hand, to hear a dual language 

promoting the staff of our institution - "first wealth of the Commission" - through vi-

deos and speeches, and, on the other hand, to see that some allow themselves to 

reserve such a contemptuous treatment to their colleagues after years of good and 

loyal service! 

All this is not worthy of the institution we have chosen to serve with pride 

and enthusiasm! 
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Communication - 5 April 2017 

DECISIONS IMPLEMENTING ARTICLE 42c  

OF THE STAFF REGULATIONS: 

A SHAMEFUL MANAGEMENT BY DG HR AND  

WITH SERIOUS CONSEQUENCESFOR THE COLLEAGUES CONCERNED  

WHO ARE FORCED TO GO TO COURT…!  

R&D joins staff in Court! 

As soon as R&D became aware of the conditions for the implementation of Article 42c of 

Staff Regulations by DG HR, we immediately denounced all the problems. In response to 

our positions, the administration made reassuring remarks, confirmed its commitment to the 

welfare principle towards its staff and assured us that each colleague concerned would re-

ceive accurate and timely information about the consequences of the above-mentioned de-

cisions and  that everyone's expectations and their personal situation would be taken into 

account in order to avoid a harmful litigation ... 

In reality, the administration has shown no such concern. On the contrary, it has even 

decided to forcibly retire, without paying any compensation, staff who have reached 

the voluntary retirement age but who have the right to continue working for several 

years. 

Worse still, as denounced before the Court of First Instance, for lack of clarity and informa-

tion on the part of the administration, it appears that initially colleagues were misled and 

"would never agree to leave in the interest of the service if they had been properly informed 

of the consequences of such a departure". 

However, the sad reality has been quite different, namely that the decision taken by 

the Appointing Authority plunged them into a dramatic personal situation 

In particular, as denounced before the Court of First Instance by one of these colleagues, 

the "brutal" reduction in income will have the effect of preventing him from covering his mon-

thly mortgage repayments by obliging him "to put up for sale the house he owns to be able 

to repay the outstanding capital of the loan in order to prevent a public auction".  

For its part, R&D must therefore support the appeal to the Court of First Instance of one of 

its members faced with this situation. 

IMPLEMENTATION OF ARTICLE 42c of the Staff Regulations is for DG HR: 

a zero-cost HR strategy whose goal is to fire colleagues instead of thanking 

them for their loyal service to the EU ...; 

the compulsory departure with all the accompanying measures provided for 

in the Staff Regulations  

(payment of the allowance, possibility to continue making pension contribu-

tions...); 

becomes in the Commission 

 compulsory retirement, full stop. 
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Indeed, in spite of all the limits of the procedure denounced by R&D since last October the 

Commission, unlike the other institutions, has decided to apply this measure also to col-

leagues who have already reached the voluntary retirement age, but who have the option of 

staying in service for several years. 

These colleagues were therefore compulsively retired without receiving any compensation 

and without being able to continue contributing for their pension! 

If this approach should be confirmed in the future, it would have dramatic consequences for 

post-2004 colleagues who often need to contribute up to the maximum age for a decent pen-

sion. 

Colleagues who reached the voluntary retirement age received an absolutely confused and 

pre-formatted letter of intent. As denounced in their requests for R&D assistance and in the 

appeal to the Court of First Instance, they then agreed and / or did not oppose the proposed 

measure, being convinced that they would be entitled to the measures provided for in Article 

42c of the Staff Regulations, in particular the payment of the allowance provided for in Annex 

IV. 

However, as soon as they discovered the sad reality and understood that they were going to 

be placed under compulsory pension without payment of any compensation, they im-

mediately asked DG HR to suspend the application of this measure, emphasizing the dramatic 

financial consequences that this also would have at the personal and family levels.  

All requests and actions have been futile and useless; DG HR wanted nothing to do with it and 

colleagues have had to turn to the Court. 

Since transparency was a more than absurd concept for our administration, the concerned 

colleagues were not even able to obtain a copy of the note drawn up by their DG proposing 

the application of these new statutory provisions against them. In order to finally obtain this 

document, they had to invoke the Regulation on access to documents as a European citizen! 

Some will say, however, that it is reassuring to note that the now legendary concern of DG HR 

has nevertheless granted these colleagues a three-month delay before they have to leave our 

institution and manage the disastrous consequences arising from the decision nearly taken 

without their knowledge. 

Again, while this disrespectful attitude of the administration towards its staff may be thought 

inconceivable, it is however real despite all the efforts made by R&D since October 2016 to 

avoid such harmful actions against colleagues. 

Chronology of a dialogue of the deaf with an administration that says it is lis-

tening to what staff have to say, but acts by royal decree. 

From October 2016, R&D has called for transparency, requested that the rights of col-

leagues are respected and that this file is examined within the framework of social dia-

logue... 

Indeed, alerted notably by HR managers of several DGs, we have, since 6 October, through 

our various communications (link), drawn attention to the need and urgency to ensure the 

greatest transparency of the institution's intentions and, where appropriate, the procedure for 

implementing Article 42c of the Staff Regulations. 

... R&D stresses at the outset the unacceptable divergences between the ap-

proach taken by the Commission and the other institutions 

http://www.renouveau-democratie.eu/14894-2/article-42-c-leave-in-the-interests-of-the-service/
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To this end, we have drawn up a comparative table highlighting the unacceptable gap bet-

ween the application of these provisions by the Commission on the one hand and by the 

Council and the EEAS on the other (link).  

In particular, we underlined that the issues involved in this procedure and the serious 

consequences for the concerned colleagues required that detailed procedures should be 

established in consultation with the staff representatives in order to ensure the transparen-

cy and fairness of decisions which could be adopted. 

... On 28 October 2016, DG HR confirmed FINALLY that the Commission in-

tends to apply Article 42c of the Staff Regulations while leaving objections 

and re-quests from R&D unanswered. 

It was only faced with our determination to publicise this file that Mrs Souka finally con-

firmed by her note of last 28 October that the Commission intended to apply Article 42c 

without, however, deigning to reply to our request to bring the matter back to a social dia-

logue. 

... On 10 November 2016, R&D referred the matter to Vice-President Georgie-

va 

Given DG HR's lack of response to the problems mentioned, and in particular the absence 

of any involvement of staff representation in the process, R&D therefore referred the matter 

to the Vice-President. 

On 22 November 2016, the Central Staff Committee involved DG HR. 

On 13 December 2016, a Social Dialogue meeting was FINALLY organized as 

letters of intent had already been sent to the colleagues concerned.. 

Finally, a social dialogue meeting was organised, whereas the internal procedure between 

DGs and DG HR had already taken place in the most complete opacity and the concerned 

col-leagues had already received a letter informing them of the intention from the Appoin-

ting Authority to apply compulsory retirement to them. This letter did not clearly state their 

right to be accompanied, in particular, by a staff representative on the occasion of the mee-

ting with the DG HR services ... because as these services have claimed ... it goes without 

saying... 

At this social dialogue meeting, we once again denounced the fact that, unlike other 

institutions, Article 42c of the Staff regulations was implemented in the Commission 

wi-thout the adoption of any decision capable of formalising it, without any prior in-

formation or transparency regarding the procedure for appointing the concerned col-

leagues, without any involvement of the staff representation and without duly infor-

ming colleagues of the consequences that it could have on them. 

R&D provides assistance to colleagues throughout the procedure 

Subsequently, we attended and advised colleagues who had called on us, and this was 

also the case at the meetings with the DG HR services, which at least allowed us to 

understand exactly the scope of the decisions envisaged for each of the concerned 

http://www.renouveau-democratie.eu/2016/12/article-42c-fiat-lux/
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colleagues. The colleagues explained, with supporting evidence, the serious conse-

quences of the application of these measures, but none the less did  not feel listened 

to. 

Faced with the attitude of the DG HR, referral to the court was the only option 

possible, so R&D is at their side! 

A shameful and contemptuous management! 

Beyond the outcome that will be reserved by the Court to the appeals lodged, it has 

become really intolerable to hear, once again, a double language on the one hand va-

luing the staff of our institution, "the wealth of the Commission ", In videos and 

speeches and, on the other hand, to note that some allow themselves to reserve such a 

contemptuous treatment to their colleagues after years of good and loyal services! 

All this is not worthy of the institution we have chosen to serve with pride 

and enthusiasm!  
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Communication  7 December 2016 

Implementation of Article 42c of the Staff Regulations  

FIAT LUX 

That the light is FINALLY made: 

DH HR FINALLY meets staff representation to deal with the placing on   

compulsory leave of 28 colleagues before the end of 2016 

ENFIN, la DG HR a convoqué une réunion, le 13 décembre prochain, avec la 

représentatioFINALLY, DG HR convened a meeting for 13 December with 

staff representation on the application of Article 42c of the Staff Regula-

tions. 

R&D confirms the urgency of FINALLY ensuring a transparent management 

of these provisions and is pleased that DG HR is FINALLY replacing this file 

in the framework of the social dialogue. 

The meeting convened by DG HR arrives FINALLY after R&D has denounced the total 

opacity of the approach advocated by this DG in the application of these provisions, by its 

notes of 8 October to the attention of Mrs Souka and 10 November to the attention of Mrs 

Georgieva. 

Le Fait du Prince ... 

In particular, we stated that it was absolutely unacceptable that, unlike the other institu-

tions, DG HR could claim the right of the Appointing Authority to apply those provisions by 

the "Le Fait du Prince", that is to say: 

 without any adoption of any decision likely to frame it, 

 without any prior information and transparency concerning the procedure for se-

lecting the concerned colleagues, 

 without any anticipation of the rights of defence of these colleagues and of 

course, 

 without any involvement of the staff representation. 

Clear risks of abuse and cases of favoritism, even of nepotism  

To this end, we underlined that the total lack of transparency imposed by DG HR was all 

the more unacceptable since it is essential: 

 To guarantee the rights of colleagues who would be forced to leave the institu-

tion; 

 To avoid the risks of favoritism and nepotism in the selection of colleagues who, 

on the basis of their personal situation, would instead take advantage of these 

statutory provisions. 

A growing confusion within services 

http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/Note-I.-Souka-DGHR-Art.-42-quater-du-Statut.pdf
http://www.renouveau-democratie.eu/2016/12/implementation-of-article-42c-of-the-staff-regulations/
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Since our first steps, we were strongly approached by colleagues but also by the heads of 
services. In fact, the latter expressed us many difficulties encountered to formulate proposals 
for colleagues that may be subject to the application of Article 42c of the Staff Regulations. 

It is reassuring to note, however, that the officials of the various services, while deploring the 
total confusion that have taken place, have confirmed that they have nevertheless decided to 
seek the prior written consent of the colleagues who may be put on compulsory leave  

The Commission resigns once again from its role as guardian of the unity of 

our Staff Regulations 

In fact, since the entry into force of the new Staff Regulations, concerning its  implementation, 

the Commission adopts approaches that are often purely bureaucratic and behind those 

adopted by other institutions, regarding not only staff rights but also the implementation of a 

genuine social dialogue, dragging in this unacceptable approach both other institutions and 

agencies that often adopt without  the slightest changes the implementing rules established 

by our institution. 

In order to illustrate the dichotomy between the Commission's approach and that of the 

Council on the application of Article 42c we have summarized the differences in treatment in 

the table below: 
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Furthermore, we had also indicated that the EEAS had published in its turn a call for ex-

pressions of interest providing for the involvement of staff representation and the right to 

defense of colleagues concerned. 

The lack of a clear procedure and the Commission's lack of transparency in managing its 

28 possibilities were all the more unacceptable as the Council held its procedure when it 

had 5 options for 2015 and 4 possibilities for 2016 and the EEAS has 2 possibilities for 

2016. 

R&D in defense of staff rights 

At the meeting on 13 December, R&D will confirm its request, inter alia, 

to ensure that in the implementation of Article 42c of the Staff Regula-

tions Commission staff enjoys the same guarantees offered to col-

leagues in the Council and the EEAS. 

Our institution must ensure the publicity and transparency of the 

procedure and the fairness of the decisions adopted both to protect the 

rights of colleagues to whom these decisions are imposed and to avoid 

any risk of favoritism and nepotism in the selection of colleagues who 

would like to take advantage of it. 

With its specialized lawyers, R&D remains at the disposal of colleagues 

to assist them in defending their rights regarding the implementation of 

these provisions. 

Do not hesitate to contact us! 
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With our abovementioned note, about the application of Article 42c of the Staff Regulations, 

we drew the attention of Mrs Souka to the necessity and the urgency to ensure the utmost 

transparency on the institution’s intentions and, if necessary, on the implementation 

procedure of these provisions (please see Annex 1). 

It must be remembered that, by simple decision of the Appointing Authority, the colleagues 

involved will be indeed compulsively placed on leave in the interests of the service for orga-

nizational needs related to the acquisition of new skills within the institution. 

We had thus specifically raised the fact that the stakes of this procedure and the severity of 

the consequences for the colleagues involved imposed to determine in advance and in 

consultation with the staff representatives detailed procedures to ensure the transparency 

and the fairness of decisions that could be adopted. 

1) With her note dated 28 October, Mrs Souka confirmed that twenty-eight 

colleagues would be on leave in the interests of the service in 2016 

Yet it is only through her note of 28 October that the staff and their representatives were 

informed, for the first time and officially, of the actual decision to apply Article 42c. 28 col-

leagues will thus be asked to leave the institution by the end of 2016 (please see Annex 2). 

2) The Appointing Authority claims the power to take a decision without any 

rule of application, any formally established procedure, any involvement 

from staff representation, etc. 

When replying to my aforementioned requests, Mrs Souka claims the right for the Appoin-

ting Authority to directly implement these provisions: 

 without adoption of any decision whatsoever, that would be likely to frame this imple-

mentation, 

 without any prior information and transparency concerning the procedure for se-

lecting the colleagues involved, 

 without any anticipation of the rights of defence of these colleagues and of course, 

 without any involvement from the staff representation. 

Brussels,  10 November 2016 

Note to Mrs Kristalina Georgieva 

Vice-Presidente—Budget and Human Resources  

Subject :  Placing on compulsory leave of 28 colleagues before the end of 2016 

following the implementation of Article 42c of the Staff Regulations 

Ref :  Note from Mrs Souka, to our attention, dated 28 October 2016  

 Our Note to Mrs Souka, dated 5 October 2016  

http://www.renouveau-democratie.eu/article-42-c-leave-in-the-interests-of-the-service/
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3) « Facta et non verba »: once again, the growing shouting gap between 

your political positions, videos, and ... the sad reality within services has to 

be noted.  

You will agree with us that this process is in no way respectful of all the commitments you 
have always taken about the highest consideration that the institution carries with regard to 
its staff and that this process is completely incompatible with even a semblance of social 
dialogue of which you bear the political responsibility. 

 4) In addition to ensuring the rights of colleagues, it is also about avoiding 
the risks of favouritism and nepotism 

The absence of any information, formal procedure and transparency in the implementation 

of Article 42c of the Staff Regulations is even more serious because this is not only and 

primarily to prevent abuses against colleagues who do not wish to leave but also to avoid 

favouritism and nepotism in the selection of colleagues wishing to take advantage of these 

statutory provisions. It is in the interest of the institution to establish a procedure that en-

sures transparency and fairness of the exercise, especially as the media and the outside 

world are already wondering about the application of those provisions to a EESC col-

league. 

5) Growing confusion inside services 

Since we asked Mrs Souka to enlighten us on the implementation of Article 42c of the Staff 

Regulations, we were constantly approached by colleagues but also by the heads of ser-

vices that, given the absence of any established procedure and clear criteria, expressed us 

all the difficulties they met to formulate proposals for colleagues that may be subject to the 

application of these provisions. 

And contrary to the reassuring answer of Mrs Souka to services, the link between Article 

42c and HR management centralization exercise, as well as that regarding the mandatory 

mobility of heads of unit, is indeed a reality. No one can doubt that if DG HR is engaged in 

the implementation of such sensitive provisions, in the absence of any formal framework, 

both confusion and slippages will become unavoidable with the consequences that one can 

easily imagine. 

 6) While the Commission claims to be the guardian of the uniqueness of our 

Staff Regulations, since the entry into force of the new Staff Regulations, it 

keeps indulging over and over again in bureaucratic and restrictive ap-

proaches, thus challenging the harmonization of the application of these new 

provisions through institutions 

On the one hand, as part of the reform, as guardian of our Staff Regulations, the Commis-

sion confirmed its determination to defend the uniqueness of the Staff Regulations also by 

ensuring a consistent and coordinated implementation of its provisions across all institu-

tions. To this end, ad hoc measures are included in the new Staff Regulations as, for 

example, the register kept by the Registry of the Court of Justice, containing all the execu-

tive provisions decided by each institution. 

On the other hand, as first union at interinstitutional level, Federal R & D supported that 

decision with conviction. Therefore, close coordination of sections in institutions has been 

established to ensure the monitoring of the different implementation measures of the Staff 

Regulations. 

However, ever since the entry into force of the new Staff Regulations, as far as their imple-
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mentation is concerned, the Commission adopts approaches that are often purely bureau-

cratic and lagging behind those adopted by other institutions and this, with regard to both 

staff rights and implementation of a genuine social dialogue. With the perverse effect of 

dragging in this unacceptable approach, not only other institutions but also agencies which 

often adopt without making any change, the implementing rules established by our institu-

tion. 

Thus, concerning the implementation of Article 42c, rather than trying to convince you of 

the merits of our arguments, it seems more useful to draw your attention to the dichotomy 

between the approach envisaged by DG HR which verges the "fait du prince", and the re-

lated application procedures existing in other institutions such as the Council (see Annex 

3). 

7) Comparative analysis with regard to Council on the application of Article 42c 

We would like to summarize these differences in the table below: 

Or, depuis l’entrée en vigueur du nouveau Statut, concernant sa mise en œuvre, la Com-

mission adopte des approches qui sont souvent purement bureaucratiques et en retrait par 

rapport à celles adoptées par les autres institutions et ce, tant en ce qui concerne les droits 

du personnel que la mise en œuvre d’un véritable dialogue social. Avec l’effet pervers de 

trainer dans cette approche inacceptable tant d’autres institutions que les agences qui très 

souvent adoptent sans changement les règles d’application établies par notre institution. 

Ainsi, concernant la mise en œuvre de l'article 42 quater plutôt que d'essayer de vous con-

vaincre du bien-fondé de nos arguments, il nous semble plus utile d'attirer votre attention 

sur la dichotomie entre l'approche envisagée par la DG HR qui frise "le fait du prince" et les 

procédures d'application à cet effet  au sein d’autres institutions, comme par exemple le 

Conseil (cf. annexe 3). 
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8) Could this be an isolated overzealous performance of the Council? 

Should there be doubts on the Council having maybe engaged in an overzealous approach 

as to both the implementation of the procedure and the involvement of staff representation, 

we would like to note that, for the implementation of Article 42c, the EEAS also published a 

call for expression of interest (please see Annex 4) foreseeing the involvement of staff re-

presentation, the right to defence of colleagues concerned, etc. 

9) Is it about building a "gas factory"? 

In response to the usual argument raised by the administration to avoid hampering the dis-
cretion of the Appointing Authority, which is that it is not reasonable to build a "gas factory" 
for selecting these 28 colleagues, we would like to note that the Council held its procedure 
when it had 5 possibilities  for 2015 and 4 possibilities for 2016 and that EEAS publishes 
its call for expression of interest when it has 2 possibilities for 2016. 

The fact is that these institutions have perfectly captured the very sensitive nature of Article 

42c and, accordingly, sought to reassure both their staff and the outside world about their 

determination to ensure a transparent and fair implementation of these provisions. 

Conclusions 

Given the above, like the other institutions, we ask you to please ensure without delay the 

publicity and transparency of the application procedure under Article 42c of the Staff Regu-

lations and to submit it in consultation with staff representation. 

It is in the interest of us all to ensure the publicity and transparency of the procedure and 

the fairness of the decisions adopted both to protect the rights of colleagues and to avoid 

any risk of favouritism and nepotism. 

Cristiano SEBASTIANI 

(Signed) 

President 

 

Copies:  Mrs S. Alexandrova; I. Souka 

  MM C. Levasseur; C. Roques 

  The Staff  

 

Annexes : 1) Notre note à l'attention de Mme Souka en date du 6 octobre 2016  

 2) Note de Mme Souka à mon attention du 28 octobre 2016 

 3) Communication du Secrétaire général au personnel du Conseil ( 07juin 

2016—23 octobre 2015) 

4) AMI EEAS: leave in the interests of the service—Year 2016 (08 november 

2016)  

http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/Note-I.-Souka-DGHR-Art.-42-quater-du-Statut.pdf
http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/Note-%C3%A0-lattention-de-M.-Sebastiani-mise-en-oeuvre-article-42-Quater.pdf
http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/SMDB-K6012-16110911290.pdf
http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/SMDB-K6012-16110911290.pdf
http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/SMDB-K6012-16100512180.pdf
http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/Communication-EEAS-art.42-quater.pdf
http://www.renouveau-democratie.eu/wp-content/uploads/2016/11/Communication-EEAS-art.42-quater.pdf
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18/05/2017 Ordonnance du Président du Tribunal  - Affaire T-170/17 R– Référé 51 
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