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TEMPLATE CASE “E”
	APPEAL
Introduced in accordance with Article 
90 § 2 of the Staff Regulations
To the Appointing Authority within the Commission, hereinafter called the 
“AA” 




First-name SURNAME
Civil Servant with grade xxx employed by the European Commission, staff number: ……….,

Hereinafter the Appellant,
REASON FOR THE APPEAL
The reason for this appeal is firstly due to the AA’s decision to withdraw the proposal to enhance the pension rights in the Community scheme, in annuities, formulated in conformance with the General Execution Arrangements (hereinafter “GEAs”) of Article 11 of Annex VIII of the Staff Regulations adopted on 28 April 2004, which the appellant has accepted irrevocably, and secondly, the decision to formulate a new proposal of transfer of his/her pension rights, on the basis of the General Execution Arrangements (GEAs) of articles 11 and 12 of Annex VIII of the Staff Regulations adopted on 3 March 2011, which he/she has not accepted, because it is significantly less favourable than the first proposal.
THE FACTS
On …………, the appellant requested the transfer of his/her pension rights under the terms of article 11 § 1 of Annex VIII of the Statute (request registered with serial number …..).

On …………, PMO produced a proposal of transfer of the appellant’s pension rights, with wording as follows:

“(…) (2) If there should be modifications made to the method of execution of Article 11 of Annex VIII of the Staff Regulations, the number of years granted at the end of this transfer will not be reduced. (…)

(6) The decision to proceed with transfer of pension rights in application of Article 11 § 2 of Annex VIII of the Staff Regulations is irreversible”.

The appellant signed and approved this proposal and returned it to PMO on ………… . 

Before the expiry of one month’s delay for acceptance of this proposal, PMO withdrew it and formulated another, significantly less advantageous, on the basis of the new GEAs of Articles 11 and 12 of the Staff Regulations.

By a note from PMO on …………, the appellant was informed of the decision to withdraw the proposal and to proceed with a new calculation on the basis of the new GEAs. The disputed decision was set out as follows:
“I hereby send you the re-calculated proposal(s) indicating the result in annuities generated by a possible transfer as supplementary rights under the Pension Scheme of the European Union’s Institutions (PSEUI)

This/these proposal(s) cancel(s) and replace(s) the proposal(s) previously sent to you regarding the same transfer applications.

The annuities appearing in the earlier proposal(s) you received were calculated using conversion coefficients which were obsolete since 01 January 2009. Council Regulation N° 1324/2008 of December 2008 changed – with effect from 01 January 2009 – the interest rate foreseen under Article 8 of Annex VIII of the Staff Regulations (SR) which is used in actuarial calculations related to the PSEUI.  This interest rate is one of the key elements used for the establishment of the conversion coefficients needed in the calculations regarding transfers of pension rights.

Since the conversion coefficients provided under the 2004 General Implementing Provisions (GIPs) of Articles 11 and 12 of Annex VIII of the SR were missing a legal basis as from 01 January 2009, all previous proposals made related to transfer applications submitted starting from that date (or only admissible as from that date) have to be considered null and void.”

The appellant has not accepted this new proposal for transfer.

DISCUSSION
The first act which disadvantages the appellant is the decision to withdraw the proposal for transfer of his/her rights which he/she accepted irrevocably.

This decision ignores the principle of juridical safety; the appellant might legitimately trust in the legality of PMO’s proposal and in the constraining character of the reciprocal engagements.

In addition, in conformance with the duty of loyalty which employees and their institution owe each other, other than the duty of care which the administration owes each time it approves an action which may disadvantage staff, the AA cannot withdraw a proposal once it has been accepted, especially where the reason is that mistakes have been made by the administration which seems to have neglected to alter the GEAs over a period of almost three years. 

The disputed decision is founded on Article 9 of the GEAs adopted on 3 March 2011 which states that:
“These general execution arrangements of Article 11, paragraphs 1, 2 and 3 and Article 12 of Annex VIII of the Staff Regulation come into force on the first day of the month following the date they are published in the administrative bulletins.

They abrogate and replace the general execution arrangements adopted on 28 April 2004.

Even so, the previous general execution arrangements remain applicable for transfers under Article 11, paragraph 1 and Article 12 of Annex VIII of the Staff Regulations in cases where cessation of functions took place before 1 January 2009.  They also remain applicable to the cases of agents for whom the request for transfer under Article 11 paragraphs 2 and 3 of Annex VIII of the Staff Regulations was registered before 1 January 2009.

The conversion coefficients (TrCoeffx) set out in Annex 1 apply with effect from 1 January 2009. These conversion coefficients will be automatically modified by the taking effect of a change in interest rates as indicated in Article 8 of Annex VIII of the Staff Regulations.”
According to the Commission, the above mentioned ruling of the Council of 18 December 2008 which modified the interest rate set out in Article 8 of Annex VIII of the Staff Regulations, implicitly made the GEAs of 28 April 2004 illegal in the matter of transfer of pension rights, beginning on 1 January 2009.

In doing this, the Commission made an error of law.

Effectively, Article 8 of Annex VIII of the Staff Regulations is referring to the calculation of the actuarial equivalent of the “length of service pension”, acquired by a Civil Servant and not at the actuarial equivalent of pension rights to be transferred.
Article 11, paragraph 1 of Annex VIII of the Staff Regulations, where it concerns transfer of Community pension rights to another pension fund (transfers OUT) explicitly refers to the transfer of the “actuarial equivalent” of these pension rights while such is not the case for transfers into the Community pension scheme (transfers IN) for which several factors, fixed by the GEAs, are taken into account.  
Thus, the Council’s ruling number 1324/2008 of 18 December 2008, whose purpose was not to modify the GEAs of 28 April 2004, is not applicable to the calculation of enhancements to pension rights so far as it concerns transfer of these rights, for which the adoption of the GEAs is required.  If this were the case, the ruling would come into conflict with the Council’s ruling of 22 March 2004 (723/2004) relevant to Civil Servants in that Article 11 of Annex VIII of the Staff Regulations imposes the adoption of GEAs to fix the methods by which enhancements to pension rights to be transferred are calculated.
The legislator imposed adoption of the GEAs in order to give precision to the conditions for a transfer of pension rights and to guarantee that the treatment of such requests would conform to the principles of equality of treatment and of legality.

PMO has given details of which GEAs are in force and applicable at the date the request was introduced.  Article 11 § 2 of Annex VIII of the Staff Regulations also states that the exchange rate to be used when rights are transferred out in a currency other than the Euro, is the exchange rate applicable at the time that the transfer request was made and equally in terms of Article 26 of Annex XIII of the Staff Regulations, it is the date the request was made which determines the rules that apply for requests for transfer of pension rights under Article 11 § 2 of Annex VIII of the Staff Regulations.

The retrospective application of the new GEAs to all transfer requests introduced before adoption of these GEAs, manifestly violates:

· The principle that Law cannot be applied retrospectively, 
· The principle of equality of treatment, since requests introduced at the same moment are dealt with on the basis of different GEAs, depending on the speed, or slowness, of the pension fund offices and of PMO to handle their requests,
· And the principle of juridical safety and good administration since the modified GEAs would have been, according to the Commission, deprived of their legal basis for almost the past three years (following the adoption of the Council’s ruling of 18 December 2008) and that GEAs could be implicitly modified, in the case of specific legislation. 
In addition, the GEAs determine a collection of parameters for calculating enhancements to pension rights under Articles 11 and 12 of Annex VIII of the Staff Regulations.

These calculation methods constitute a lex specialis. 
Any element of the calculation which may be modified in a context different from transfer of pension rights cannot be imposed separately from the other parameters which are to be applied throughout.  
Such a modification should, if the case arises, require the adoption of new GEAs following the procedure set out in Article 110 of the Staff Regulations.

Besides, Article 9 of the GEAs states that from now on: “The conversion coefficients (TrCoeffx) set out in Annex 1 apply with effect from 1 January 2009.  These coefficients will be automatically modified by the taking effect of a change in the interest rates indicated in Article 8 of Annex VIII of the Staff Regulations”  
Without having to take a position with respect to the legality of such an arrangement, it is sufficient to note that it would not be necessary if modifications to the parameters included in the method of calculation of enhancements adopted by way of the GEA could be put into effect as an incidental matter.

In addition, there is no equivalent comment in the GEAs on 28 April 2004.

Finally, as has been previously set out, in order to guarantee respect for the principle of equality of treatment, only the date of introduction of the request for transfer of pension rights should be taken into account to determine the applicable rules in an objective manner.

Besides, the Commission recognises the relevance of the date of registration of the request since it has even excluded the new GEAs from being applied in “ (…) cases where the transfer request under Article 11, paragraphs 2 and 3, of Annex VIII of the Staff Regulations were registered before 1 January 2009”.

The result of the discussion above is that the disputed decision is illegal. It should thus be immediately withdrawn, and in consequence, to adopt a decision going towards handling the transfer request of the claimant on the basis of the GEAs in force at the point of introduction of his/her request, that is to say the GEAs of 28 April 2004. 

Signed at …

On …

Signature…
